
BEFORE THE VIRGINIA GAS AND OIL BOARD

DOCKET NO.
VGOB 05-0816-1485

Appeal of the Virginia Division of Gas and Oil Director's Decision IFFC 17105
dated June 15, 2005 (hereinafter the "Decision" ) in the matter of island Creek
Coal Company, coal owner (Hereinafter "island Creek" ), vs. EOG Resources, Inc.
(heremaRer "EOG"), Proposed Well Big Vein ¹11-05(hereinatter Proposed
Well").

FINDINGS AND ORDER

This cause came on for hearing before the Virginia Gas and Oil Board ("Board")
on the 16th day of August, 2005, upon EOG's Petition for Appeal of the Director's
Decision IFFC 17105 dated May 3, 2005 which found and held that the location of the
proposed well is within 2500 feet of at least one existing well and, because no alternate
locations were agteeable to island Creek, the Code of Virginia, $ 45.1-361.12.A,requires
that the penhit be refused.

Timothy E. Scott, Esq. appeared at the hearing as Counsel for EOG; Mark Swartz,
Esq. Appeased for Island Creek; Shamn M. B. Pigeon, Assistant Attorney General, was
present to advise the Board.

Historv ofPtoceedinus

1. On April 13, 2005, EOG Sled with the Virginia Department of Mines,
Minerals and Energy, Division of Gas and Oil ("DGO"), its application for proposed
operations tutuned Big Vein ¹11-05

2. On April 27, 2005 DGO received Coal Owner objections pursuant to $
45.1-361.12.ASom Island Creek, identified in the permit applications as coal owner of
tracts to be affected by the proposed operations.

3. As required by tj 45.1-361.35.H,the Director of the Division of Gas and
Oil ("Directr") scheduled an Informal Fact Finding Conference (IFFC) for May 17,
2005. Noticeiwas given to EOG, Island Creek and to every person with standing to object
as prescribed by f 45.1-361.30.

4. IFFC 17105 was convened at the time and place indicated in notice.



5. Because no agreement between EOG and Island Creek was obtained at the

Conference, the Director issued his decision on June 15, 2005 under requirements of
tl45.1-36135.1.

6. On June 22, 2005, EOG filed, pursuant to g 45.1-361.23and 45.1-361.36
of the Vinahna Gas and Oil Act. its Petition for Appeal of the Director's Decision citing
errors in the ~'s decision and the Director's failure to consider provisions of $
45.1-361.11,and seeking the following relief Sum the Board pursuant to Virginia Code
Ann. g 45.1-361.1~et .and any regulations promulgated pursuant to law:

a. Reversal of the Decision of the Director.

b. Instruction of the Director to grant the permit for the referenced
well.

Findinas ofFact

1. Island Creek Coal Company is a lessee and, under definitions in $ 45.1-
361.1 of the Viruinia Gas and Oil Act, a Coal Owner of coals in the drilling unit to be
served by the Proposed Well.

2. The Proposed Well is within 2500 feet of an existing gas well.

3. There are no alternate gas well locations within the drilling unit that are
acceptable to Island Creek Coal Company.

4. EOG Resources, Inc. has obtained voluntary leases of gas rights totaling
96.1%of the 112.69-acre unit to be served by well ¹11-05.The Board pooled remaining
interests at ita April, 2005 hearing.

Conclusions ofLaw

In considering the provisions of $ 45.1.361.12, Code of Virginia, 1950 as
amended, The Board finds:

a Invocation of the "coal owner veto" established by $ 45.1-361.12.Adoes
not require first consideration of the multiple mine safety concerns contained in $ 45.1-
361.11.Bor the alternate well location and drilling schedule aspects of $ 45.1-361.11.C.
Consideration of these aspects are appropriate when alternate locations and drilhng plans
are available and under discussion. Because the Coal Owner specifically stated that no
alternate locations would be acceptable, consideration of the provisions of tl 45.1-361.11
would be supbrfluous.

b. The exemptions to $ 45.1-361.12.Acontained in f 45.1-361.12.Bare not
applicable because the Proposed Well is not to be "...drilled through an existing or
planned pillar of coal required for pmtection ofa preexisting well...".



c. The plain language of $ 45.1-361.12.Astates as follows:

Iftke weg ttperotor o«d the okJectt«g cool nwscn prese«t or repress«ted ot the kosrt«g
to co«shdsF" tke ohPctlo«s to tke propostsf INN«g ««tt or k«x«to«ere «««Ms to og1tse
«po«a dstghtg ««k or ktcotto«jar e «ew wet wkkks 2,$gtt S«eer feet oftke k«s«to«of
o«adalksgi weu or a well for wktck opets«tt oppltcotto«kr o«jge, tke«she pen«k'r
ttr4$ tg ««k sk«N ke ref«st«L

The~Well is within 2500 feet of existing wells and is unacceptable to Island
Creek. There are no alternate locations that are acceptable to Island Creek. Under
provisions ef 5 45.1-361.12.Athe permits must be refused.

Aceardlagly, this Board «Nlrms the Director's decision IFFC ant«her 17105,
a copy ef sahih ls attached hereto and htcorperated as part ef this Order as though
fully set eat hereia.

DONE AND EXECUTED this ~2 day of, 2005, by a majority of the
Virginia Gas snd Oil Board. /

CKiirman, Ben~my . Wamithtr

DONE AND PERFORMED this /Z ~ day of+~4, 2005, by an Order of this
Board. J /

r~
B.R. Wilson
Principal Executive to the Staff
Virginia Gas and Oil Board

COMMO~TH OF VIRGINIA )
COUNTY OF Washington )

Acknowledged on this f2 day o~~~05, personally befo .mc a
notary public in and for the Commonwealth oWirginia, appeared Benny R.
being duly stvorn did depose and say that he is Chairman of the Virginia
Board, that he executed the same and was authorized to do so.

C2&.a i~>+,";,'"„:

My c auaissi pircs9/Mgd>



COMMONWEALTH OF VIRGINIA )
COUNTY OF WASHINGTON )

Acknowledged on this ~4 day o~~~2005, personally be
a notary pttblic in and for the Commonwealth 6fVirginia, appeared B.R. Wi
duly sworn did depose and say that he is Principal Executive to the Staff of th 0/'lgJ
Gas and OII Board, that he executed the same and was authorized to do so.

N~ p&.z~ k (//ij

5 Ey,i') I
My commiasion expires



P. O. Ben 1416,

Abhsyhn, VA
Tehpheae: (Kg

ghtvc
34212

676-5423

Department af~ Mhorab and Energy
Dlvlshm efGogaad OS

B.IL &Scen, Director, INvtshn of Gas and OS

By Dechhm of the
Director, Dtvtshm of G and OS

hdonaal Fact yhutha Conhreaco 17100tHersh "IFFC 17205"1

CNX Gas Company, LLC
(Hercls "Gas Owner")

Aad
Ishmd Creak Coal Company

(Herein "Coal Owsor")

EOG Resources, Iac.
(Harsh "Perndt Appgcast")

RE:Permit Aypgeagea for Gas asd OS operations:
Aypgcathn 790$,Open@etw Name Big Vela ¹11-

(Hereh "Ayygcaihm")

On Ayrg 13,2005, the IMvtsha of Gas aml OS (DGO) received aypgcathas fer permit from EOG~Isc. tjgOG) for gas eperaSoas named Big Veh ¹IIM.On Ayrg 27, 2005 the Dlvlshm
tecetvod Gae Oeiaer~Sem CltX Gas~,LLC,~la the permit ayygcagon
as gas owasse trash affected by the elmratioss, aad Coal Owner ~Sem Islaml Creek
Coal Comyaay, ln the penult appgcaSen as Coal Owners of tracts to be aShctsd by the
operations. AS~were coastdtsed ta be thscty mul yyreprlata

Objeegem Shd, by the Gas Owner agahmt the permh aypgcathm for EOG Resources, Inc. gas
perethms Big%lich 0114)5under I 45.1-36135&are:

1. Iho'psrsttt sought, 0'greased awaM dbcctfr letptsgc oa QSI's got~stag
2. 11hs,'psnah sosght, lfgtwatsd tronM rtohto or ttapotr CNX's property or statutory rtgttts

etddt jtess tn coanectsof tfghta

The Gas Owaertt objecdons were deemed acceptabh under 0 45.1-36135M.

Objecdoas Sled by Ishad Creek Coal Comyaay against tbe permit appgcadons fer EOG Resoarces,
Iuc. gas opcrathiw Big Veh ¹1145in accordance with 0 45.1-361.12%are as foBows:



+lb» wog sy¹ussr ud the obiccdag asst owners yrssu¹ or rsyrsssussd at tbs Ao¹fagss
sis cdjscdus te sbsr. ~~dttSNN nah er hc¹tsa¹caaoAfs ss sgrur spwa s

uh er lss¹Assfsr s acw wsg wNAfa R$00Nwssr fou'fths fccsdu ofca edsdag
sr a wug for which sp¹sng spytbsufsa ts eaJSn sbu tbsfwudr er drffgag uah shaN

As Ssfbswl

Tbe Coal Owmuo'bjesthms were deemed acccptabh uudsr $ 45.1-3619SA.

ihnrtuu Date aud Place

INSC 17105wm coavsa¹l on Tuesday May 17,2005 la tbe soafereaee room «f the Dlvidoa of Gas
aml OS, 230 Charwood Drive, Aldagdon, Vtrghds. AS yerdss vrgh stmdlu ~ to object to P¹mlt
Apygcadea ~were nstlged of the thus end place by Utdted Steim csrSS¹lmaR, retura reedpt

Peter Sacoa syycsr¹t oa behalf of Perndt Appgceat wNh counsel Tha ScotL Les Arrtagtou sad
kaha Dntp appeared on behalf of Coal Owner an& the Gas Owner wNh counsel Mark Swartx.

1. Ia eccordenpe wNh 1452-361353K,aedce efDryC 17105wes given to tbe Pcrndt Appgcsnt and
to every p¹oouhrlth ¹aadlag to object as pecrlbcd bp f45.1~30.

2. IPNC 17105wec~at tbe thne snd piece indicated ln notice

3. CNX Gas Cumysnf, LLC was wedged ss ges owaer ofawyerttes to be atfccted trf tbc proposed
oycretlons aad, m susb, has steading to abject to the proyescd oyeradoas.

4. Idaml Cracjt Coal~wss aoSSed as coal owner «f preyorgm to be affected by thcr-~~aad, as such, hes stamgag to object to tbe preyosed operagous.

5. There are astsgag wsgs wtddn 2500'f tbe proposed EOG welL

6. According ta Vhgtuta Gas aml OS Semd decmuats, SOG Sseome¹,Iac. hss obtained
vehmtmy leases! of gas rights totagug 96.176ef the 112AHhscre unit to be served bf wall 0114tS.The
Sosrd yeohd ~interests at Ns Aprg, 2005 bcertag.

1. Secgeas 4%1MIBOAP 4 6) of tbe Vlrglale Ges aad OS kct r¹ydre that permit ~
uogff ag coat aumas oa the tract to bc drgl¹l sml ag coal owners within Stgp of tbe preposcd gas
wsg losagen,

2.Section 453~190~4)of the Virghda Ges snd OS Act requires that perndt apygcaats notify ag
ges mracrs whbgs thc mdt served trJ tbe prepos¹l gas weg.

3. Secdoa 45.1&13031gtves steading to object to penalt epygcettom to eg portico ecelvtng
r¹ydrsd aedce,

4. Secthm 45.1465.11dssalh safely ssyects that mast be ceasldered when bosriag coal owmr
objeodene to gas Weg ycrmlt eypgcedoua,



5. Section 4ILI-361.12%speelges dktsnce between wells within which, If no alternative location ie

sgrwabtr„ the;permit must be denied.

6. Sccthm 45$-36135JI requires the Director to schedule an Informal fact Bading hearing

eonceruisg objections, and provide notice of the besrhsg to aS parties vrith stsmgng to object to the

pensIL

7. Sectka 45P-36135J requires the Director to ksae s deckloa regardiag tbe objectloa If tbe

parget to Bcc bearing fsg to reach sn sgrecmust.

Dcckka of thc Director

Gas Owner cdBec5one, as o Iglnsgy Bled, Included surface ase objecdone sgeglsg unreasonable

lafrhcgemsat an thc Gas owner'e exclusive we of the surface. These objccdow were deakd without

headag ecstejCe ScoGas Owner ls sot identBed ss being s surface mrncr ln the Permtt Applkadon

thw docs sot jmvc stcacgsg to object as such. Secthm 45.1-361.1of tbe Virginia Gas sml OS Act

states that eurjacc mraer means eay perwa who b thc owner of record of the surface. Under thb~steading to object as a sarfam cwwr docs aot appear to mtead to those who lease, rent or

otherwkc have obtalaed rights to ase surface property but do not actually own It.

In thc matter of Gss Owner objections Sled under 45.1M195&c Zyco perse'ought, lfgrouch woakl

cgroodylmplsgo oa CNX's gac iororoeec cadi Tkopsrrok soctgkt, lfgrant@4 woaM vkfots or Isspcdr

Clews propcofyor statutory rights asMsltum Ae co~ rfgktx The Gss Owner testHkd that lease

tense umkr whkh It operates gives It exclusive rights to use the surface. A pardon of tbe lease was

preseated ss eehhmce. In rebuttaL the Permit Applkaat resented testhnoay aud evidence that the

kssc tense ender which it operates are nearly idcutkal to these of Gse Owner la that the lease gives

Permit Appgcant exclusive rights to develop Ite gss essences aad the right to use the sarface Is the

process. WABC It le not within the purview of tbc Dlvkhm of Gas aad OS to interpret or caforcc knee

tense, It appears that tbe exdudvtty ciawes in boih knees refer to devckpseat of gas reesrees,
with Gss Owner having exclusive rights to develop coalbcd methsae csoarces sad Penslt Appgcant

having excdush e rights to develop coavendosst gw resources, aad that both operators have the right

to use thc earfhce ln erder to pursue devdopmenL Because no eddigonal testhmmy wss gives that

demonstrated how Permit Appgcsnt's proposed operagess wgl imphsge on Gss Owner's gas
latereNe or pcuperty rights, aad bccsusc dlspceks rcgsrdlag leases or other contractual matters sre
the province cf the ceurt system, the Gae Owner objccgous arc dcnkd.

In the matter of Coal Owner objections Sled ln accordance with 45.1-361.12%:ffcks well operator

~ad CAo Ajeockeg coal owscre present or nprosesasl ot tho Aoortag Co eoasMco tko okiectkms Co tAe

proposed chNScg aak ol'ocodoo cuv aaoMo m oglw apoa o dcag aak ol'ocogoa for o seer aug
wlsMa 2,$00 lhcsar feet oftko iocoatoa ofoa oxfeckcg wsg or o weg for wkkk openck qspNcedm kc oa

2Bs ckoa ebs penalc or drggag aag skag ks rofhrod Tbe Coal Owner representative raked ao issues

ether thea tho fact that the proposed BOG well would be within 2500'f cxkthcg or prevhnsdy

persdttcd Sm wage. Plate submitted with the applkatkns verify that fact. In testhnony given at the

hearing, tbe Chal Owner representative stated that there are no acceptable alternate locadons.

Section 45.1M1.12&is very straightforward snd uncqulvocsL It does not require the objecting coal
owner to provide explansdon or justgksdon, snd does not sgow for any dhcretlon on the part of the

Director. Simgty put, thc statute requires that, ln the absence of an agreemeat between tbc Coal
Owner sad the Appgcsnt regarding s wcg locagon within 2500'f any existing wdl, the permit shall

be dcaleL

Based on the woutremcsts of Section 45.1-361J2&of tbc Vlrslnla Gas aad OS Act. It Is. therefore.
the dcckhm cf the Dhuctor to deav the uerndt for wcg Bhc Vein ¹11%5(sungcsdoa ¹ 790SI.


